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The Need for Reform of the Judicial Branch (Sen. Joe Balyeat) 8B <373

The US Constxtutlon, and the Montana Constitution as well have attempted to set up a hmlted
government ‘based upon the notion of checks and balances, that government would be lelded 1nt0 3
branches — leglslatlve, executive, and judicial; and that, with no branch having absolute power, we might
avoid the old plague — power corrupts and absslute power corrupts absolutely.

But it was the distinct fear of our founders, that an unrestrained judiciary was perhaps the biggest danger. As
Thomas Jefferson said, “The germ of destruction of our nation is in the power of the judiciary... working like
gravity by night and by day, gaining a little today and a little tomorrow, and advancing its noiseless step like a
thief over the field of jurisdiction, until all shall render powerless the checks of one branch over the other and
will become as venal and oppressive as the government from which we separated”.

Jefferson saw it clearly, despite the old saw about “checks & balances”, the fact is there is no check or

balance on the Court. If the legislature does something stupid the Governor can veto it, or the Court can
declare it unconstitutional. If the Governor does something stupid, the legislature can over-ride his veto, or the
Court can rule it unconstitutional. But if the Court, God forbid, does something stupid (and I did say “IF”), there |
is no check & balance in place — not even the combined power of the legislative and executive branches ‘
together can over-rule the Court. And in fact, since the MT court has decided to start throwing out citizen |
initiated constitutional initiatives, it appears that in MT at least, not even the citizens themselves can over-rule
the court.

Particularly after 1803 in Marbury vs. Madison, when courts garnered to themselves the power to overturn
legislative and executive actions on the basis of Constitutionality; there have been many legal scholars, on both
the left and the right, who have warned of the dangers of judicial omnipotence and tyranny; because they, as did
Jefferson, feared it emasculated the checks & balances of our three branch government..

These bills are not brought for partlsan purposes, these bills : are brought because I, along w1th many

Court critiques on both the rlght and the left, fear that the Court is becomlng all powerful to the great
dlmlmshment of the power of the legislature — whnch is the elected representatives of the good people of
Montana . And I ask the committee to recognize as evidence of my non-partisan motives the very fact that I'm
bringing these bills at the precise time that this legislature is now controlled by those across the aisle from me --
- if I were merely playing partisan games here — why would I want to invest more power in the legislature
relative to the Court, when the legislature is controlled by the opposite party?

No, in fact, my concern is that the power of the legislature has been by Court decree, so diminished in recent
years that it is rapidly becoming somewhat of a meaningless, ceremonial role. And that if the trend continues, it
will become increasingly difficult to recruit good men and women from either party who are willing to serve in
this manner. And I freely confess my own frustrations in this regard — are we really conducting significant
governance here, or has the Court relegated us to the dark corners of trivial regulatory minutia about whether or
not you can make a right turn on red from the far right lane?

Now some will say that it has been over two centuries since the Court’s acquisition of omnipotence through
constitutionality decrees, so why now, Senator, do you see such a heightened danger; and why now, do you see
a need to enact these various bills restraining the Court’s power? My answer is this ~ Even though the Courts
long ago grabbed the power to completely over-turn the other two branches of government, in prlor eras
the Court lmposed self-restramt upon itself to prevent abuse from all—powerful tyranny This was done
through adherence to six historical rules of jurisprudence which have all been abandoned by this MT
Court in recent years:
Courts historically confined themselves to a narrowly constructed decision which went no farther than
necessary to judge the needs of the case. The MT Court has clearly discarded this particular self-restraint, ruling
expansively beyond the needs of the case in many recent decisions ranging from abortion cases (where they
admonished any future legislatures to forget about euthanasia restrictions even though euthanasia had nothing to
do with the current case), to clean and healthful environment cases, to a wide range of topics which should give
legislators on the right. left, and middle cause for concern. And you needn’t take my word for it, you may
simply consult the various minority dissenting opinions which so lucidly illustrate this practice.
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2) Court’s historically restrained themselves through their own prior case law. That they would make their

3)

4)

3)

decision in a new case based upon the same rationale and same interpretation of law (constitutional and
statutory) as had governed their decisions in prior cases. The present Court has so much abandoned this
historical restraint that MT”s Court stands on the statistical astronomic fringe in this regard — A study by UM’s
Jeff Renz (who is a political liberal according to published reports) revealed that between 1991 and 1999 the
MT Court overturned 99 of its own prior cases. Renz revealed that other states with similar caseloads (i.e.
Vermont ) only overturned 23 cases during that time. Another study revealed the MT court overturnmg its
own cases at the #1 fastest rate in the entire nation, in fact a rate more than double that of the second
place state. o N

Historical jurisprudence left the “power of the purse” within the Legislative branch. That in a system of
divided government, the legislature should control the purse strings in deciding how much money to allocate to
each segment of the budget. And of course you need look no further than the recent decisions on school funding
to realize that this particular self-restraint is no longer deemed necessary by MT’s Court.

Historical jurisprudence required the Court to let the law govern itself. To follow logical interpretations of law
as a map through a maze, and let the final decision come out wherever it may. In recent years however, the
Court has engaged in reverse-engmeermg just ces deciding beforehand how they want the case to come
out, then backmg into some rational basis in law to disguise what is otherwise nothing more than a
politically dictated decision. Some might argue that I'm merely making this claim based upon recent
politically-charged Court decisions regarding redistricting, assignment of Senate holdovers, and the HD12
election. But that is not the case — back in 2002 the chief counsel for our Democrat Attorney General’s office
stated publicly his “complaint that the Court is ‘activist’ and “result-oriented’”. He also stated, “I believe they
sometimes let their philosophies get in the way of simply deciding the law.”

Historical jurisprudence provided citizens a defense of last resort. That if the Court made a constltutlonal
rulmg so foolish so as to enrage the citizenry; that the citizenry could at least amend the constitution
through the initiative process; thus over-ruling the Court. But this Court has even emasculated that potential
safeguard. This happened in 1999 in the CI-75 case. While the left was applauding this case because it voided
the people’s decision to limit tax increases, the left should’ve been looking at the deeper, longterm
consequences of the decision — which rendered it nearly impossible for the people themselves to amend their
own constitution regarding any significant issue.

This was done through an Orwellian re-definition of the meaning of words. In Orwell’s book 1984 there is
an all-powerful, all intrusive government. One way it controls the people is through word definitions. The only
dictionaries available are on computer. If the government wants to go back and change prior history, and prior
laws; it simply goes into the computerized dictionaries and changes the meaning of key words with a mere
computer keystroke. In the CI-75 case, the key words were “single subject rule”. Three prior court cases, which
had withstood 96 years of scrutiny, stated clearly that you could bring ballot initiatives which changed several
parts of the Constitution, so long as the several changes are related to one single subject or unity of purpose.
The Court didn’t like this definition of the single subject rule because that wouldn’t jive with it’s own
predetermined outcome, so it reverse engineered and created its own new definition — the “single subject rule”
now means the “single section rule”. That you can’t have any constitutional ballot initiative which changed
more than one section (or part) of the Constitution; even if it revolves around a single subject.

Now, if you think I’'m making this all up please go back and pick up the CI-75 decision. I quote verbatim from

the Court’s own decision: “CI-75 affects multiple parts of Montana 's Constitution... The unity of subject rule
that the Court applied in Hay and Cooney is unworkable. Under the Court's rationale in Hay, for example, a

constitutional initiative to "improve Montana 's government" could amend virtually every part of Montana 's
Constitution but have one single subject. The unity of subject rule set forth in Hay and Cooney is so elastic...
We decline to affirm such a rule.... To the extent that this holding is in conflict with Hay, Teague, and Cooney,
those decisions are overruled.”




- More disturbing than the reverse engineering so evident in this decision, more disturbing than the clear
untempered penchant to overturn prior court cases; is the specific subject matter of this statement. Citizens no
longer have any real ability to over-rule the Court via the initiative process because virtually all substantive
constitutional amendments change more than one part of Montana ’s Constitution. Let me give you one mind-
boggling example:

As one of my bills, I wanted to bring a referendum to the people to let them vote on the following concept —
If the Supremes over-ride a legislative action, that will automatically generate a referendum for the next
election; allowing the people to either sustain or veto the Court’s ruling. But the lawyers downstairs tell me I
can’t bring that legislation to the people because it would violate the Court’s single section rule — that it changes
the referendum rules in one section of the Constitution, and changes Supreme Court rules found in another
section.

And this is the absurdity we are now faced with on almost any substantive issue. Why? One characteristic of
MT’s Constitution is that it is not very logically laid out. For instance, statements dealing with schools and
school funding are laid out in several different parts of the Constitution; so any attempt by the people
themselves to over-ride the Court’s school funding decision, for example, would be thrown out by theCourt as
violating the single section rule. ,

Short of calling a full constitutional convention to re-write our entire constitution, we are almost to the point
where there is nothing left for Montanans to do but suffer silently beneath the weight of unrestrained dictatorial
judicial power. My friends on the left side of the aisle may say, “Joe, we’re not suffering at all; we’re pleased
with many of the Court’s current pontifications on environment, abortion, employer mandates, euthanasia,
school funding, etc. But consider this — don’t you at least see that what we have here, at best, is a benevolent
dictatorship; an all-powerful oligarchy of seven which right now, with the political wind blowing your
direction, is giving you everything you want. But if the wind shifts, and personalities change on the court, that
all powerful dictatorship may not be so benevolent to your cause. After all, if it can decide cases expansively
with no self~-compunction to restrain itself with prior case law, things can change pretty quickly.

So this is why we need to consider some of these bills I bring before the committee today. If the court
thhout self-restramt starts leglslatmg from the bench; then the people must enact some s ﬂt;cf restralnt
on them. Otherwnse, what you have is not just another leglslatwe body, but a super leglslature all of the
power ‘and none of the constramts which MT’s citizens have placed on its true Ieglslature a citizen
leglslature which must live and work in the real world under the laws it passes

And 1 need to add, this super legislature is so powerful it can even pass laws retroactlvely ‘with true
Orwelhan consequences. Ifwe legxslators change laws, those changes only apply prospectlvely, fro m that
date onward. But when the Supremes do it, as they did in CI-75, that change goes back and mvahdates
elections and actions of the people which were perfectly legal based on case law at the time.

So this is the rationale for these bills. If the Supremes, with no self restraint, are going to legislate from the
bench anyway... then they should be subject to the same constraints as legislators. Here’s my list:

SB  Term Limits for judges — Montanans want to avoid a professional class of rulers making laws over them.
That’s why they enacted term limits and set legislative pay at such a low level — so that “citizen legislators™
must return to the private sector to make a living. Ifjudges want to “legislate from the bench”, they should be
treated like legislators.

SB Set judges pay at the same level as legislative pay. “Legislating” judges should be paid the same low rate, to
ensure they work in the private sector (under the laws they dictate) for their primary livelihood.

SB No bar requirement to be a judge. “Legislators” should not come from a restricted class, or they will pass
laws which are disconnected from the common man. Not even U.S. Supreme Court judges must be lawyers, so
why should MT judges have this restriction? , - )

SB334 Enact a judicial over-ride — If the legislature can be over-ridden (by a Governor’s veto; or a court-ruling),
and the Governor can be over-ridden (by 2/3 of the legislature; or a court-ruling); why should the judiciary be
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the only branch of government allowed to make dictatorial laws with no checks and balances? This bill doesn’t ;
even go far enough to create a level playing field, it simply allows the legislative branch and executive branch
together to over-ride the judiciary with a combined veto - 2/3 of each legislative chamber PLUS the governor’s
concurrence. Requires voter approval.

SB332 Require that any lawsuits against the legislature be brought in the county of the House 'Sp/e\akelfj: or
Senate President. This will ensure that plaintiffs can’t bring lawsuits before inside-the-beltway liberal Helg:na‘v
judges who don’t represent average Montana taxpayers. If power to overturn MT’s legislature must be vested in
a single judge — at least that judge should come from a part of the state which perhaps best représents a cross-
section of MT’s population. The judicial districts containing the current Senate President or House Speaker (one
Democrat, one Republican, by the way) might best reflect that perspective. Statutory.

SB Fix MT’s recall law and impeachment law so that judge’s can be recalled for actions which violate the

trust of the people they supposedly represent. Presently MT’s recall law has been gutted by judges so the people
have no real recourse.

In the interest of full disclosure, I need to make the committee aware that I’ll have a separate hearing in State
Admin Committee where I’1l present 4 additional court reform bills: o
SB This bill applies Montana ’s open meeting law to the judiciary. The bill fleshes out the constitutional

provision of Article II Section 9, regarding MT’s open meeting law.

SB Judges must declare a party designation when running for office. People should know beforehand the
political inclinations of those who will be legislating laws they must live with. _

SB333 MT Supreme Court judges should be elected from 7 different districts across MT. “Legislators” must
represent a cross-section of the entire state. It shouldn’t be permissible for all 7 judges to reflect dlstOﬂed
“inside-the-beltway” ( Helena ) mentality, or éven that they all come from “big-city” backerounds; Requires
voter approval.

SB Set Supreme Court campaign contribution limits at the same level as legislature contribution limits; with
third party ads also limited to $130. This will ensure that elections are controlled by average citizens, not by
the financial clout of special interests like the Trial Lawyers.

Is enactment of all these restraints too burdensome on the Court? I ask you to notice that we elected
legislators labor and do our jobs under virtually every single one of these restraints. But contrary to erroneous
news stories, I have never said [ wanted every one of these restraints placed upon the Court. I’ve said, and say
again today, that I believe this body should consider these bills as a menu of choices; and that we should at least
enact some of these sideboards.

That having been said, I ask committee members to not too hastily vote against any of these bills in hopes of
passing what you view is the singular best option. I brought these bills all at once to save the committee, and the
judges, and the public time and expense having to attend 10 repeat performances; but I also recognize that
bringing them all at once diminishes the chances that any might pass. As the good Senator Bob Story has said,
“If you have more than one boat in the water, the rats tend to jump ship.” By having more than one option for
you to choose from, I reduce the chances of any one particular bill receiving a majority vote. With that in mind I
request the committee’s indulgence to consider keeping as many of these bills alive as possible. So that we
might have a full, robust discussion of this issue on the Senate floor. I also need to point out that several of these
bills are constitutional referenda; and that I'm really asking this committee to give the voters of Montana a
chance to vote on some of these reforms; and I trust MT voters to do the right thing.

Before closing, I need to quickly mention and respond to the criticisms I’ve received for bringing these bills.
Many have said I'm wasting time trying to change the Court when I should be focusing attention on fixing
MT’s economy. One email wrote, “Work to give people good paying jobs... Don't fiddle your time away attacking the
Supreme Court, there are bigger problems in Montana .” I understand that sentiment; and my colleagues know that I’ve focused much




”

of my legislative career on economic issues. But I think few people understand how a runaway Court so seriously hurts MT’s
economy and wage growth. Businesses take their jobs and leave MT when our Court over-reaches

its authority. Again, you don’t have to believe me. My colleagues in this legislature know my devotion to economic research and my
devotion to attempting to improve MT’s languishing wages. One international study by economist James Gwartney and two other
international researchers is entitled “Economic Growth and the Rule of Law: Cross Country Evidence”. This study concludes that a
consistent rule of law (rather than inconsistent rule of lawyers) is one of the strongest factors leading to economic growth.

I believe it is no matter of mere coincidence that the acceleration of MT’s wage slide (relative to other states)
coincided with the Court’s activist application of MT’s “progressive” 1972 Constitution.

In his book, “The Rule of Law” economist Frederic Bastiat pointed out that while often the initial consequence
of a government action is good; there are usually secondary consequences of that government action which are
almost always bad. While my friends on the political left may be content with the benevolent dictatorial actions
of this Court, I would suggest that the secondary consequences of those actions is a languishing state economy
that resulted in the nation’s lowest wages --- hurting the very low income people which this Court ostensibly
wants to help.

In addition to the Gwartney study, I invite the committee to consider this statement by Andrew Morriss, associate dean emeritus of
one of the finest law schools in America

-- Case Western in Ohio:“... in the recent decisions of the Montana Supreme Court is an unprecedented power grab... that
threatens every Montanan’s basic rights. If not reversed, these decisions will drive jobs and investment out of Montana ...”

Now let me wrap this up. As you listen to the fleet of trial lawyers opposing any and all of these Court
reforms; I request that you not let opponents sidetrack you with trivial “devil in the details” arguments. I'm
open to any and all amendments which will make these bills workable. In summary:

Democratic President Woodrow Wilson once said:
“The history of liberty is a history of the limitation of government power, not the increase of it. When we resist, therefore,
the concentration of power, we are resisting the process of death, because concentration of power is what always
precedes the destruction of human liberties.”

The question before us is this — whether we as Montanans pass on to our children the same system of limited
3 branch government with checks and balances that was handed down to us from our forefathers; or whether
Montana continues down the road of benevolent dictatorship — an omnipotent judicial oligarchy with an
executive branch and legislature relegated to meaningless bureaucratic trivialism.
Mr. Chairman, members of the Committee, I reserve the right to close.




